
Extract from Hansard 
[COUNCIL — Tuesday, 8 May 2018] 

 p2072c-2085a 
Hon Peter Collier; Hon Robin Chapple 

 [1] 

RAILWAY AND PORT (THE PILBARA INFRASTRUCTURE PTY LTD) 
AGREEMENT AMENDMENT BILL 2018 

Second Reading 

Resumed from 11 April. 

HON PETER COLLIER (North Metropolitan — Leader of the Opposition) [2.48 pm]: I do not intend to take 
too much of the house’s time on this bill. Suffice it to say that the opposition will support the Railway and Port 
(The Pilbara Infrastructure Pty Ltd) Agreement Amendment Bill 2018. 

To be honest, I am a fan of Fortescue Metals Group. The vision shown by Andrew Forrest with FMG, about 
20 years ago, was extraordinary. He overcame an enormous amount of cynicism, criticism and vitriol in a lot of 
instances, trying to get Fortescue off the ground. He did so, and now it is one of the great success stories of the 
Western Australian resources sector. Members will remember that about 15 years ago, with the establishment of 
FMG, Andrew Forrest took on the big boys—BHP, Rio Tinto and Vale—and now he is a key player in the iron 
ore industry. Fortescue employs around 4 000 people, which in itself puts it in the big business stakes. One of the 
issues that Fortescue has had with its iron ore production is that the ore content of its deposits is not as high as 
those of its competitors. That has meant that it has not necessarily been a level playing field, particularly in the 
Chinese market. The company has been able to get discounts from the Chinese market as a result of that, but it is 
likely that producers will soon be given a premium for higher iron ore content. Ultimately, that will put pressure 
on FMG. But the fact remains that FMG is a key player in the iron ore industry and it has been pivotal in the 
resources sector in the Pilbara. It employs about 4 000 people and Andrew Forrest has transformed that company 
into one of the greatest success stories, by, in my understanding, significantly reducing debt to around $2 billion in 
a short space of time. That is very, very significant indeed. As a result, we have seen the generosity of Andrew Forrest, 
which I applaud, in things such as the opening of Forrest Hall at the University of Western Australia. I think that he 
and his wife, Nicola, donated about $165 million to the University of Western Australia for that. He has worked to 
ensure the survival of the Western Force and the enormous amount of work he has done with Aboriginal people 
across the state in recruiting and training is second to none. As I said, I am a great fan of FMG. 

This bill will give FMG the opportunity to access its Eliwana deposit at the south east of its Firetail mine. That is 
important because the Firetail mine eventually—because the resource is finite—will need to explore other deposits. 
That is where the Eliwana deposit comes into play. The agreement will provide authority under the 
Land Administration Act 1997 for FMG to identify and prepare a route for that ore body at Eliwana. 
Fundamentally, that will be a spur from the main rail line to the Eliwana mine. One issue that needs to be addressed, 
and it was raised in the other place, is the impact of this agreement on Aboriginal heritage and native title. This 
matter was raised in the other place and it is valid. The Premier in the other place responded to members’ questions 
asked in their second reading contributions, after he went through what he hoped the bill would achieve. He said 
in relation to the Aboriginal land use agreement — 

All this is done prior to native title, or an Indigenous land use agreement, being granted. FMG needs to 
work out the exact area the railway will need to use before it seeks native title and those discussions 
commence. There will be fairly unobtrusive and minor impacts on the land, or investigation of the land, 
in working out where to build the route, which will need to be carried out prior to other approvals being 
granted to build the railway. 

That response satisfied me. I was quite happy and remained satisfied with that response from the Premier. Having 
said that, after some discussions on this issue with Hon Robin Chapple behind the Chair in the last 24 to 48 hours, 
I learnt that he is less convinced about the impact of this agreement on Aboriginal heritage sites. If we take the 
words of the Premier, the actual route has not been solidified; it has not been concluded at this stage, although 
I was shown a map earlier today showing that it has been. I would like some clarification on that. If that is the 
case, and the points raised by Hon Robin Chapple—I will leave a more comprehensive explanation of those issues 
to him—are valid, he has a point, and it is something that I would like some comment on. 

Hon Alannah MacTiernan: What is the point? 

Hon PETER COLLIER: The point is whether or not the route has been established. 

Hon Alannah MacTiernan: If it has, what is the point? 

Hon PETER COLLIER: There is a potential impact on Aboriginal heritage sites, which could quite easily be 
avoided. I note that Hon Robin Chapple has just returned to the chamber after leaving on urgent parliamentary 
business. For his sake, as I said to Hon Robin Chapple, for whom I have a great deal of respect, particularly with 
regard to his commitment to Aboriginal people and Aboriginal heritage, the words of the Premier in the other place 
clearly indicate that the route of the spur has not been decided upon at this stage. From what I have been shown 
and have heard in the last 24 hours, I understand that that is not the case. I will leave that matter to the minister’s 
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reply and also the contribution of Hon Robin Chapple. As I said, if that is the case, the points he has raised are 
valid and we will probably have to investigate them with more rigour. 

The only other matter I raise is the participation plans under clause 9. They are a great idea. They have occurred 
in state agreements since 2011 under the previous government. I remember quite vividly the former Premier 
insisting upon them. I appreciate that they are general in nature; I would like a little bit more detail about what 
they will include for this particular project. 

Another query raised in the other place was whether the bill has any relationship to the Western Australian Jobs 
Bill. An explanation was provided by the Premier in the other place, but, of course, we are a different chamber. 
He said that they are not interrelated. That is fine. Again, I have no problem with that, but I would like that query 
clarified for the benefit of this chamber. 

That is all I am going to say on this bill. I am quite comfortable with the bill itself. However, after discussions in 
the last 24 hours, there are question marks over Aboriginal heritage. I am aware that the Yindjibarndi Aboriginal 
Corporation has some concerns and has had some long-running issues with FMG. That might be added to the 
matters that Hon Robin Chapple will raise. Having said that, as far as I am concerned, this bill will ensure ongoing 
certainty for FMG for the future. It will provide certainty for the more than 4 000 workers employed by FMG and 
it will provide valuable royalty payments for the state. But the one area I am concerned about and I would like 
some clarification on now is whether another route could have less impact on Aboriginal heritage sites. If that can 
be clarified, I will be comfortable. Having said that, the opposition will be supporting the legislation. 

HON ROBIN CHAPPLE (Mining and Pastoral) [2.57 pm]: I have a reasonable amount to say on the 
Railway and Port (The Pilbara Infrastructure Pty Ltd) Agreement Amendment Bill 2018. But, firstly, let us deal 
with the legislation as it is presented. I would like to thank Milka Klobucar, Leanne Spencer and Sam Panetta from 
the minister’s office for the briefings they have given us. 

The bill ratifies an agreement made on 13 March 2018 between WA Fortescue Metals Group and FMG’s wholly 
owned subsidiary, The Pilbara Infrastructure Pty Ltd, to vary the relevant principal state agreement act. 

Hon Nick Goiran: Are you the lead speaker for your party on this bill? 

Hon ROBIN CHAPPLE: I am. I was on a timer! 

The DEPUTY PRESIDENT: Order! The member is the lead speaker. He does have unlimited time, but I am sure 
he will not be using it all. 

Hon ROBIN CHAPPLE: Is there a limit to unlimited? 

The original agreement was for the port infrastructure and rail systems, so it was a broader agreement. This 
agreement is just another agreement that needs to be established because the Land Administration Act does not 
provide surety of tenure. There still needs to be a state agreement for rail lines, but not for primary projects. 
However, because land tenure under the Land Administration Act is not secure in the long term, state agreements 
are still needed. We do not have a problem supporting state agreement acts for those purposes, but we have 
a problem with what is contained within this state agreement act. 

TPI hauls around 170 million tonnes of iron ore per annum from Fortescue Metals Group’s mines to Port Hedland 
for export. The context of the variation is that FMG proposes to develop the new Eliwana mine, a high-grade ore 
body, mainly Brockman ore. It is high value; it is not Marra Mamba or one of the lower iron ore formations. It is 
about 100 kilometres from Tom Price and FMG needs a rail spur upon which to transport the ore from the mine to 
Port Hedland for export. The variation is to provide authority under the Land Administration Act—the very point 
I was making—for The Pilbara Infrastructure Pty Ltd to access crown land to do site investigations and studies to 
define and finalise the route of the rail spur. I will be talking more about that component. The proposed spur covers 
an approximately 120-kilometre stretch between the proposed Eliwana mine and the existing Firetail mine. The 
Firetail mine has about five years of mining left and will eventually be replaced by Eliwana as it comes on stream. 

From the briefing—for which I thank the department—I understand that stage 1, Firetail to Frederick, has 
environmental approval and that heritage surveys have been done. Stage 2, Frederick to Eliwana, is currently being 
environmentally assessed; the documents are not out yet. That stage is struggling with heritage-related matters, 
and I will come to that more in a moment. 

In the other place, it was stated by both the government and the Nationals WA that the bill did not approve 
construction of the spur. The bill approves only technical investigation to determine a proposed route. I will need 
to clarify that quite significantly because I have evidence to the contrary. The railway will not be able to be 
constructed until other necessary processes and approvals are successfully cleared, including native title and 
Aboriginal Heritage Act processes. The wording of those provisions is similar to the wording used in section 4 of 
the Railway (BBI Rail Aus Pty Ltd) Agreement Act 2017. That railway went to a port further down in the Pilbara. 
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I have concerns that the silo approach ignores the fact that Aboriginal sites may be impacted by the company’s 
investigations, regardless of whether the railway spur is ever constructed. I note that in early August 2017 the 
minister had already given in-principle approval to construct the railway spur. I was advised in the briefings that 
that does not influence either environmental or heritage matters but means that the details of the spur line may be 
pursued by the company through the usual processes, detailed investigations, consideration of heritage matters and 
the securing of environmental approvals, and other subsequent approvals, including development and detailed 
proposals. 

I applaud the insertion of the local participation plan provision. The wording is similar to that in the relevant 
section of the Railway (BBI Rail Aus Pty Ltd) Agreement Act 2017. There is also the insertion of a provision 
regarding crossings for livestock, roads, railways, conveyors, pipelines and other utilities and the wording is again 
similar to that in the Railway (BBI Rail Aus Pty Ltd) Agreement Act 2017, so it is supported. There is also the 
insertion of the requirement for the parties to submit to the jurisdiction of a Western Australian court to resolve 
any matters arising out of the agreement. The wording is again similar to the wording of the Railway (BBI Rail 
Aus Pty Ltd) Agreement Act 2017. Under the variation agreement, it is required that the bill be introduced by 
30 April 2018, and that has happened. It is to be ratified by 30 September 2018 or it will terminate. I can talk some 
more on that shortly. 

To date, the Greens’ position on state agreement acts has been that, basically, we have never supported them 
because we felt there were better ways to move forward. In this case, I make the point that it is necessary because 
we do not have the appropriate conditions under the Land Administration Act to enable rail to be constructed. We 
really need to have a good, hard look at how we can amend the Land Administration Act to facilitate this in the 
future. Rather than having to go through the whole state agreement act process, it would be so much simpler for 
corporations to gain access to land under the Land Administration Act. I do not think it would be too difficult, but 
it is up to the government to pursue that. 

In 2010 a bill was introduced to vary the state agreement act. It facilitated third party access, including special 
railway licences, updated to reflect the expansion of the port. The bill was passed with Greens’ support, although 
the Greens in-principle objection to state agreement acts was reiterated. The bill was supported in the other place 
by the opposition and the Nationals. There are provisions regarding native title and Aboriginal heritage. Under the 
agreement the company is not exempt from requirements under native title law. There is a mirror provision 
confirming that there is no exemption from the requirements of the Environmental Protection Act. Section 7 of the 
Aboriginal Heritage Act 1972 applies. The company acknowledges that neither this provision nor any consents 
granted under section 18 of the Aboriginal Heritage Act is an approval under the agreement or grant promise of 
land tenure under the agreement. There is provision for the minister to notify the company of his or her decision 
on its proposal, making allowances for the completion of any necessary native title processes by the state. Also, 
the minister may grant the company certain extensions of time to enable it to comply with native title laws. The 
state is empowered under the Land Administration Act to take land for the purpose of the agreement, apart from 
the port. The company shall pay the costs on demand, including, but not limited to, compensation payable to native 
title holders. 

The rail line has a significant impact on the interests of the Eastern Guruma people, who hold native title rights 
over and interest in the relevant land. They do not oppose mining, but they want less than 1.5 per cent of the 
proposed railway line realigned to avoid an area of outstanding and significant cultural relevance to them. There 
are about 50 cultural sites in the area nearby related to Spear Hill. Spear Hill is an interesting hill; the rail line 
obviously has to go around it. Part of the problem is that a particular type of tree grows there that is important to 
the Eastern Guruma people, the Yindjibarndi, and other groups in the area. The wood from Spear Hill was traded 
right the way through the Pilbara and other areas, specifically for making spears. It is obviously a particularly 
straight tree. The proposed railway would not impact on Spear Hill; as I said, it goes around it. But the base of 
Spear Hill has a number of caves and also has a number of sites, and I will deal with this more fully in time. One 
of the problems is that although the rail line would miss most of the sites, it would do so by only metres. Anybody 
who has been in the mining industry would understand what we refer to as the rumble effect, which is when axle 
loadings on rail lines or axle loadings on roads result in a rumble effect, which causes things to collapse, move or 
whatever. In the United States—and England for that matter—people are not allowed to build within half a mile 
of any heritage site or structure because of that very system. It appears that there have been a number of issues 
around this. I want to refer to a bit of a time line. Obviously in the last sitting of Parliament, the Railway and Port 
(The Pilbara Infrastructure Pty Ltd) Agreement Amendment Bill 2018 was not on the notice paper. Suddenly it 
has come up to this place and we are dealing with it now. Shortly, I will touch on the need to expedite this and 
some of the reasons why, but I turn to a chronology of what has gone on with the heritage sites in the area, what 
is going on with the Environmental Protection Authority and those sorts of things. 
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On 15 December 2009, Fortescue signed a land access agreement with the Wintawari Guruma Aboriginal 
Corporation. That agreement established a number of things, including social responsibility within the area, and 
I will come to that shortly. The 2010 land access agreement with the Puutu Kunti Kurrama and Pinikura people 
was also signed. On 24 March 2017, Fortescue Metals Group notified the Wintawari Guruma Aboriginal 
Corporation of its intention to lodge a section 18 application. I now turn to the document from Fortescue to the 
Wintawari Guruma Aboriginal Corporation. This was literally the first time that Eastern Guruma had heard of this 
issue. It reads — 

I refer to the Land Access Agreement … dated 15 December, 2009 between Fortescue Metals Group Ltd, 
The Pilbara Infrastructure Pty Ltd, … (together Fortescue) and Wintawari Guruma Aboriginal 
Corporation … (representing the Eastern Guruma People). 

… 

On 24 March 2017, Fortescue formally notified the Fortescue Eastern Guruma Heritage Subcommittee 
… via Mr Glen Camille (CEO of WGAC), Mr Matthew Hansen (Legal Representative) & Mr Tony Bevan 
(Non-member Director of WGAC) of its intention to submit a notice (the Notice) under s18 of the 
Aboriginal Heritage Act 1972 (AHA) for an area of land (the Land) at Fortescue’s Solomon Project, for 
the purpose … of expanding existing mining operations. This notification was made in line with the terms 
D9.2(2) & (3) of the Agreement, and provided additional time for consideration than that detailed as the 
minimum time frame under Agreement. The notification letter clearly noted the proposed date of 
submissions to DAA as 17 May 2017 to enable approvals and subsequent mitigation measures to be 
completed in line with Project Operations requirements. 

On 12 April, Fortescue issued a revised notification to the HSC, advising that as Project Operations 
planning had continued, opportunities had arisen to reduce the size of the Land (the subject of the Notice) 
and avoid impact to seven … heritage places … 

I point out for members’ information that there are 50 heritage places in that area, so avoiding seven out of 50 is 
pretty minimalistic. The proposed notice was again noted for submission to the Department of Aboriginal Affairs 
on 17 May. They provided information, electronically, copies of data and the distribution of the initial and revised 
notification, along with the supporting documentation provided by the heritage subcommittee and WGAC, which 
is the Guruma corporation, with sufficient opportunity prior to the proposal submission to provide feedback and 
request information. They requested a meeting with the HSC and moved forward with the section 18. That was 
the first time that Eastern Guruma—I will refer to them as the mob—got an understanding of what was going on. 
On 2 May 2017, the Wintawari Guruma Aboriginal Corporation advised FMG by letter that its section 16 
application was deficient. Again, I refer to correspondence from Wintawari Guruma to Ms Roberta Molson, the 
manager of heritage at Fortescue Metals Group. It reads — 

I refer to your letter of 17 May 2017 and Mr Tim Langmead’s email to Mr Glen Camille, CEO of 
Wintawari Aboriginal Corporation …regarding FMG’s commitment to facilitate a field visit to 
Aboriginal heritage sites the subject of … section 18 Notice for Phase 6 of the Solomon Mine Project. 

At the Heritage Sub-Committee meeting held in Karratha on 15 May 2017, … members voiced their 
dissatisfaction at FMG’s inadequate approach and preparation of its section 18 Notice. The Eastern 
Guruma Elders present requested that FMG defer submitting the Notice until the deficiencies in the Notice 
had been addressed. Of significant concern was the distinct absence of cultural information about the 
50 sites on the land. The Heritage Information Submission (HIS) forms supplied virtually no information 
from the traditional owners. We also noted that FMG had already submitted the HIS forms in the weeks 
prior to the meeting … 

They were having a meeting to discuss what was going to happen only to find out that it had already happened. It 
continues — 

The Elders advised FMG that of the 50 sites included in FMG’s Notice, 12 were evidently of greater 
significance and required some cultural input from Eastern Guruma. These 12 sites are located near to 
Ngajanha Marnta (Spear Hill) a known sacred site of special significance to Eastern Guruma. The purpose 
of the field visit is to elicit and record the cultural information relating to Aboriginal beliefs, tradition and 
sentiment about these sites. You agreed that this information — 

This is the correspondence to FMG — 
would be provided to the Aboriginal Cultural Material Committee … to enable it to conduct a site assessment 
pursuant to the mandatory criteria set out in sections 39 (2) and (3) of the Aboriginal Heritage Act … 
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Further, and consistent with the recommendations provided by FMG’s consultant archaeologists between 
2008 and 2016, three rock-shelters and one quarry site are to be subject to excavation to help determine 
their importance and (special) significance. 
In your letter, you have proposed conducting the archaeological investigations post Ministerial consent. 

It seems ridiculous that they were going to get ministerial consent before they surveyed the sites to find out whether 
they should get ministerial consent in the first place. There were obviously serious concerns raised. The letter 
continues — 

To facilitate both the ethnographic work and archaeological excavations processes I would be grateful if 
you — 

That is FMG — 
would facilitate access to the mining tenements. Consistent with FMG’s agreement for this further work 
to be carried out … 

This is contained in the original loan access agreement — 
… we will engage Dr Edward McDonald to conduct the ethnographic consultation and 
Dr Kathryn Przywolnik to carry out the archaeological test excavations. 

I raise that point for the Leader of the Opposition, because I think he knows Dr Przywolnik — 
A quotation for this work is being prepared and will be sent to you shortly. 

The progression then moves on and FMG then does lodge the section 18 notice on 23 May 2017. I have a copy of 
that lodgement. It does not really refer much to the fact that there is a series of sites there; it does not go into any 
particular detail. The Registrar of Aboriginal Sites invited the Wintawari Guruma Aboriginal Corporation to make 
submissions on the section 16 notice on 6 June. That is really very important, because as members will see as we 
go on, little or nothing of that information is ever contained in information to the minister. I turn to that reference. 
This is a letter from Tiffiny Vale, Registrar of Aboriginal Sites, dated 6 June 2017. It states — 

Dear Mr Bevan 
SECTION 18 NOTICE … 
As Registrar of Aboriginal Sites I administer the day to day operations … 
I enclose a copy of a notice by Fortescue Metals Group given to the ACMC under section 18 of the AHA 
(the Notice) in respect of a proposed development within mining tenements M4711409, M4711474, 
L4710381 and L4710294 (the Land). 
Information held by the Department of Aboriginal Affairs (DAA) indicates that the Wintawari Guruma 
Aboriginal Corporation represent the Eastern Guruma People that have an interest in the Land. If this is 
not the case please let me know and if possible the contact details of persons to whom this letter should 
be directed. 
… 
The statutory duties of the ACMC upon receipt of the Notice are: 

This is really important — 
• to form an opinion whether there is on the Land any Aboriginal Site as defined in section 5 (a Site) 

of the AHA and evaluate the importance and significance of any such Site; and — 
This statement will come back to bite them — 

• to recommend to the Minister for Aboriginal Affairs whether the Minister should consent to the use 
of the Land for the required purpose and, where applicable, the extent to which and the conditions 
upon which his consent should be given. 

Effect of Section 18 Consent 
If there are any Aboriginal Sites on the Land, consent under section 18 of the AHA may include consent 
to excavate, destroy, damage or alter the Site or commit any other act which would otherwise be an 
offence under section 17 of the AHA. 

… 

I enclose for your information a map and copies of information held by DAA in relation to the Land. 

There is a long list. The letter continues — 
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You are invited to submit a reply on all or any of the following issues: 

• as to whether the portion of the abovementioned place meet the requirements to be an Aboriginal 
Site(s) under the AHA; 

• whether the ACMC should recommend that the Minister grant consent under section 18 of the AHA; 
and 

• if consent is granted, the conditions to which that consent should be subject. 

There is further information about where it should submit to and further documentation in relation to the site. That 
was sent to Wintawari Guruma Aboriginal Corporation on 6 June 2017. 

On 12 June 2017, because of the nature of the caves that I am talking about, some of which in the region we know 
have been excavated and dated back to around 40 000 years, the Wintawari Guruma Aboriginal Corporation 
applied for written authorisation for a section 16 authority under the Aboriginal Heritage Act. For those who need 
to know what a section 16 is, it is the granting of permission to impact a site for investigative purposes—dating or 
whatever. There is usually a little pit dug in a cave or something like that and the layers of soil are gone through 
to determine the age of the cave and find out whether it has artefacts. The corporation made an application using 
a standard government form, which is a section 16 authority application. The corporation named and identified 
where the sites were. I will keep things in order. The corporation made the application on 12 June 2017. 

On 27 June 2017, the Wintawari Guruma Aboriginal Corporation made submissions to the Aboriginal Cultural 
Material Committee detailing inadequacies, particularly in relation to the lack of information about 14 of the 
50 sites FMG was seeking to destroy. I will not go through them in great length, but the documents relating to that 
articulate the number of sites that the corporation believed might be older than 37 000 years and that sites within 
the Eastern Guruma country had been found of that age. It also stated that there are two particularly large rock 
shelters in the FMG notice area that are more than 40 000 years old. The site had been found to contain 
Eastern Guruma ancestral remains; unfortunately, some of these were extremely important and culturally viable 
to the Eastern Guruma sites and were only identified after the section 18 authority had been granted. The 
Eastern Guruma people had observed that land users, in their pursuit of saving time and gaining regulatory 
certainty, seek to postpone further investigation until after the section 18 consent has been granted. So, there is 
a process going on by which the traditional owners, using their own consultants, cannot get onto the ground until 
such time as a section 18 authority has been granted, which, again, seems completely opposed to what would be 
the expected processes. The project plan states that the purpose of this section 16 application is — 

• Determine and provide missing information on the cultural significance of the 14 Eastern Guruma 
sites; 

• Enable FMG to properly consider culturally significant Eastern Guruma sites in its mine planning 
and operations; 

• Allow the ACMC to have complete information for the 14 sites with which to perform its function, 
evaluate the Eastern Guruma sites and make its recommendation to the Minister; and, 

• Ensure the Minister has complete information with which to consider the s18 Notice. 

I will come back to that one point, and it will become apparent later on—that is, ensure that the minister has 
complete information with which to consider the section 18 notice. 

The 14 sites were rock-shelters containing stone structures, rock-shelters with demonstrated depth of cultural 
deposit, and focal cultural material sites where the Eastern Guruma people and ancestors had been accessing 
Ngajanha Marnta–procured and made stone implements. The 14 sites have been identified by the Eastern Guruma 
people based on their participation in the field survey review of heritage reports and cultural findings in other areas 
of the Eastern Guruma country and discussions with the Eastern Guruma senior elders and knowledge holders. All 
14 sites are close to Ngajanha Marnta, and use of the sites by the Eastern Guruma people and their ancestors in the 
past is, in the view of the Eastern Guruma people, directly associated with sacred importance and the ceremonial 
use of Ngajanha Marnta. The cultural investigation was undertaken by the Wintawari Guruma Aboriginal 
Corporation. It hired consultants to do that and they identified the deficiencies and sought input. 

On 4 July, Fortescue Metals Group continued with its section 18 submission to the Aboriginal Cultural Material 
Committee. That ended up being a fairly lengthy document, but it came after the Wintawari Guruma people had 
already provided data to the ACMC. We do not know whether the ACMC ever saw that data, because what came 
out of it in the end implies that that was not the case. A letter from FMG to Tanya Butler, the Registrar of 
Aboriginal Sites at the then Department of Aboriginal Affairs, and copied to the Wintawari Guruma Aboriginal 
Corporation states — 

Dear ACMC Members & Registrar 
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FORTESCUE RESPONSE TO WGAC SUBMISSION TO ACMC … 

The previous one — 

I refer to the letter from Mr Camille (CEO …) to Ms Kickett (Chairperson of ACMC), dated 27 June 2017 
… and a related submission to the ACMC by WGAC … of the same date. Both the WGAC Letter and 
WGAC Submission provide comment on Fortescue’s Notice under s18 of the Aboriginal Heritage 
Act 1972 … originally submitted to the DAA on 17 May 2017 … 

This submission by Fortescue … responds directly to the unsubstantiated and inaccurate allegations made 
against Fortescue in the WGAC Letter and Submission. The Fortescue Submission comprises this 
covering letter and three annexures, whereby Annexure 1 provides direct response to by Fortescue to key 
allegations made by WGAC … and their related attachments provide supporting evidence against the 
allegations. 

The WGAC Letter requests that the ACMC defer their decision on the Notice for an undefined period of 
time to allow the WGAC to conduct “further enquiry”. 

This is what we refer to as the section 16 process — 

Fortescue raises no objections to WGAC conducting additional investigations in relation to places on the 
Land the subject of the Notice should they wish to do so. However, Fortescue does not agree that any 
such investigations are required to be completed prior to the assessment of the Notice by the ACMC … 

Basically, it is saying, “We still want to destroy. You can go and find out whether or not it is worth destroying, 
but it is relevant because we still want to destroy.” That, to a large degree, sets the tone of the negotiations in this 
area. 

On 11 July, there was a resolution of the ACMC about the WGAC’s application for a section 16 notice. This is 
really important, because it started to get very messy from here on in. On 11 July, the ACMC and the registrar 
determined that, under section 16 of the Aboriginal Heritage Act 1972, the Wintawari Guruma Aboriginal 
Corporation should undertake archaeological investigation to identify the cultural importance and significance of 
registered Aboriginal sites. A series of numbers identify the portions of the various mining tenements that I have 
already referred to. A submission from Fortescue Metals Group dated 6 July 2017 in response to the section 16 
application was tabled. The committee noted that some places were assessed under agenda item 3.7 and were 
determined to be sites to which section 5(a) of the Aboriginal Heritage Act applied and some places were assessed 
under agenda item 3.7 and were determined not to be sites to which section 5 applied. It ruled some in and it ruled 
some out. The resolution of that meeting is important. Resolution 2017/089 states — 

Resolved to recommend that the Registrar of Aboriginal Sites issue a section 16 permit to the 
Wintawari Guruma Aboriginal Corporation to undertake archaeological investigations to identify the 
cultural importance and significance of registered Aboriginal heritage sites … 

It goes on to list them. It needed to do that within 50 calendar days effective from the date of the grant of permit. 
That is important—50 calendar days. A section 16 permit was granted to Mr Glen Camille, the senior elder of the 
Wintawari Guruma Aboriginal Corporation. 

On 7 August, the Wintawari Guruma Aboriginal Corporation briefed the minister’s office on the issues in front of 
it. A briefing note from the principal policy adviser to the Minister for Aboriginal Affairs went into great detail 
about the number of sites that were in the area, the time frame that the Eastern Guruma and Wintawari group had 
been given to review those sites, and the fact that FMG had refused to allow more time for consultation even 
though it did not require the land for the project for at least 12 months or more. Another point that I will raise 
shortly is that a public environmental review of this area is being conducted by the Environmental Protection 
Authority. That has not been released yet. According to the EPA’s time line, that will not be concluded until the 
end of this year, so an awful lot of time is available. I will turn to that shortly. 

There was a routine inquiry after the ACMC and the minister had granted consent under section 18, but not before. 
Of significant concern to the WGAC is that 50 sites were in very close proximity and evidently linked to 
Ngajanha Marnta, or Spear Hill, a known sacred site of importance and special significance. It was concerned 
about the limited time it had to consider the section 18 notice. From the information that Fortescue Metals Group 
provided about the 50 Guruma sites, the Wintawari Guruma Aboriginal Corporation concluded that 14 of the sites 
warranted further inquiry and applied to register section 16 permits. This was all in the hands of the 
Minister for Aboriginal Affairs’ principal policy adviser. It asks that the minister defer consideration of the FMG 
section 18 notice until the results of the further inquiry that both FMG and WGAC had agreed to are available to 
the Aboriginal Cultural Material Committee. If the ACMC is to make a decision on the section 18 application to 
destroy, remove or whatever else, it needs to know what it is removing or destroying. That is the fundamental 
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principle of the Aboriginal Heritage Act. An archaeologist would identify the site, photograph it, get a GPS on it 
and record all the details about it. It would then go on the registration and an application to destroy it would be 
made. There has never been one that has not been agreed to, but there is a process and, on this matter, the process 
is not being followed. Obviously, concerns were raised at that time with the minister’s principal policy adviser. 
On 16 August, some nine days later, Dr Tom Hatton, chair of the Environmental Protection Authority, gave a section 
39A decision to assess the Eliwana rail project at the level of public environmental review. We are going through 
a process that seems incongruous, because we are dealing with a state agreement act that is ahead of the game. 

The referral of case CMS 17164 was received on 7 July 2017. More information was received on 21 July 2017. 
One of the referers was Brett McGuire of Fortescue Metals Group Ltd. Calls were made for a public environmental 
review. When there is a referral, people make submissions, so they make a submission either that it not be assessed 
or that it be assessed. Public comment on the referral information is to not assess. There were no requirements to 
assess. There were no requirements to assess the referral information. Under the classification 
“Environmental review—no public review”, there were no requirements. There were two calls for a public 
environmental review. I am assuming that one was by Fortescue Metals Group and the other I know was by the 
Wintawari Guruma Aboriginal Corporation. The decision is according to section 39A, to assess the level of public 
environmental review, which is one of the highest levels of review that the EPA can make. Quite an extensive 
document is attached to that, which sets out the EPA’s decisions more broadly. It provides a time line, and I think 
it is important that the house is aware of the time line, given what we are told about the constraints of the legislation. 

The key assessment milestones include the EPA approving the environmental scoping document on 
29 December 2017. The proponents were to submit the first draft of the environmental review document 
on 8 February 2018. The EPA provided comment on the first draft of the environmental review document on 
14 March 2018, six weeks from the receipt of the ERD. The proponent submitted a revised draft of the 
environmental review document on 28 March 2018. The EPA is to authorise release of the environmental review 
document for public review on 9 May 2018 for two weeks from EPA approval of the ERD. The proponent is to 
release the environmental review document for public review for four weeks on 23 May 2018 and the close of the 
public review period is 20 June 2018. The EPA is to provide a summary of submissions on 1 July 2018, three 
weeks from the close of the public review period. The proponent is to provide a response to submissions on 
8 August 2018. The EPA is to review the response to submissions four weeks from receipt of the response to 
submissions on 5 September 2018. The EPA is to prepare a draft assessment report on 17 October 2018 and 
complete the assessment seven weeks from the EPA accepting the response to submissions. The EPA is to finalise 
the assessment report, including two weeks consultation on draft conditions, and give the report to the minister 
five weeks from completion of the assessment, on 28 November 2018. 

We still have to do all this. I know the EPA has rolled over on just about every submission that has ever gone 
before it, but having said that, we do not yet know the EPA’s decision. 

Hon Alannah MacTiernan: It made a decision on the Helena and Aurora Ranges. 

Hon ROBIN CHAPPLE: The EPA has not made a decision. 

Hon Alannah MacTiernan: It made a decision on the Helena and Aurora Ranges. 

Hon ROBIN CHAPPLE: Yes; I take the minister’s comment. As members know, my hearing is slightly 
constrained due to working in the mining industry for all these years. Yes, the EPA made a very good decision. It 
might make a very similar decision to that which the minister outlined. 

Hon Robin Scott: Heaven forbid. 

Hon ROBIN CHAPPLE: I was waiting for that comment. 

The EPA might make a decision so that this state agreement act that we are dealing will be null and void. It will 
have no function. I find the processes and the time line for this matter very interesting, if not bizarre. 

We now know that at the same time as all the problems and discussions between FMG and the Wintawari Guruma 
Aboriginal Corporation occurred, there was another player in the scheme of things—the EPA. On 13 September, 
the registrar—again, this is a really important document—is to make a determination on the section 16 application. 
That will be after the ACMC recommendations. Section 16 is quite interesting. It is a very simple one to 
Mr Glen Camille of the Wintawari Guruma Aboriginal Corporation, section 16, and states — 

SECTION 16 TYPE: 
A. Collect Aboriginal cultural material from the surface of the sites described hereunder for the 

purposes of archaeological investigation. 
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B. Undertake test-pitting at the sites described hereunder for the purposes of evaluating the 
archaeological potential of the sites. 

D. Management of cultural material collected/located. 
It is for the period commencing 13 September 2017 and expiring on 13 September 2018 and the final report is due 
on 9 October 2018. 
The date of 9 October 2018 is an important date. On 13 September 2018, the registrar is to issue an amendment—
this will follow some chronology, which members will understand shortly—that the report has to be concluded 
not by the end of 2018 but by 30 November 2017. 
They have taken almost a year out of the assessment process, and members will understand why in a minute. Next, 
the Wintawari Guruma Aboriginal Corporation challenged the reissue of the permit for 50 days, on the basis that 
it would be logically onerous to comply with the terms. A letter to the Registrar of Aboriginal Sites reads — 

Dear Ms Butler 
RE-ISSUE OF SECTION 16 PERMIT TO WINTAWARI GURUMA ABORIGINAL CORPORATION 
Thank you for your letter of 22 September 2017 regarding your decision to reissue a written authority … 
pursuant to section 16 of the Aboriginal Heritage Act 1972 … to Wintawari Guruma Aboriginal 
Corporation … to excavate 10 Aboriginal sites located on Eastern Guruma lands. 
This revised Permit is intended to replace the one you issued to WGAC on 13 September 2017, that is 
valid for a period of one year. Your rationale is that the reissued Permit is consistent with page 6 of the 
Section 16 Authority Application completed by WGAC and a resolution of the Aboriginal Cultural 
Material Committee … 
Please note that WGAC did not stipulate that it required 50 days to complete the heritage enquiry. WGAC 
proposed a commencement date of 12 July for the fieldwork component of the section 16 and a proposed 
completion date of 31 August 2017. This is in the context of the Section 16 Authority Application Form 
clearly stating that a Section 16 Authority is generally granted for a period of one year and a maximum 
of three years. Indeed, all the section 16 Permits that have been issued to proponents operating on 
Eastern Guruma country are valid for a period of one year, and some have been extended at the discretion 
of the Registrar. 

Here the registrar is changing the rules halfway through, and we might understand why in a moment. The 
registrar’s briefing note of 27 September from the Department of Planning, Lands and Heritage to the minister 
discusses this. It reads — 

TO: Minister for Aboriginal Affairs 
FROM: Department of Planning, Lands and Heritage 
… 
RECOMMENDATION 
That the Minister notes the contents of this brief, approves the recommendation of the Aboriginal Cultural 
Material Committee, and considers the draft correspondence to the Fortescue Metals Group Ltd. 
… 
Pursuant to section 18(3) of the Aboriginal Heritage Act 1972 … the Minister is to consider the Aboriginal 
Cultural Material Committee’s … recommendation and having regard to the general interest of the 
community, either: 
• consent to the use of the Land, or a specified part of the Land, for the Purpose required, subject to 

such conditions, if any, as the Minister specifies, or 
• wholly decline to consent to the use of the Land … 

Two processes, going on at exactly the same time, were being administered by the registrar—the Guruma Aboriginal 
people were granted time to investigate the sites and come up with information to the Aboriginal Cultural Material 
Committee to help it make a decision, at the same time as the registrar was going to the minister asking for the 
grant of a section 18 notice. I will come to that a little bit later. The Department of Planning, Lands and Heritage, 
which is the new agency, has prepared a summary of the section 16 notice for consultation on the section 18 notice 
and the recommendations of the ACMC as attachment 1 and various other attachments. 

It is very interesting that the recommendation that follows on is supposed to represent the views of the registrar on 
the issue. One would conclude, hopefully, that the registrar will consider Aboriginal sites. It is a Register of 
Aboriginal Sites. It mentions that the Wintawari Guruma Aboriginal Corporation has been provided with copies 
of the draft section 18 notice. It has hard copies of the report. However, all the way through, this document is about 
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what Fortescue Metals Group wants and what FMG has formally notified. It discusses what FMG has done for the 
Guruma. It refers to the value of FMG’s expansion. It has nothing to do, in my view, in any way, shape or form 
with the values of heritage, and therein lies the problem. The Aboriginal people, under section 16, are doing 
excavations with consultants to establish dates, to establish the sites, and a recommendation is going to the minister 
saying, in essence, that none of that is being provided, but this is just what FMG has told us. If the house wishes 
me to table these documents, I am more than happy to do so. Therein, in my view, begins a bit of a problem, and 
it seems to move on from there. 

On 3 October, the registrar confirmed a permit for only 50 days to the Wintawari Guruma. We have now moved 
on and we find further correspondence was submitted by the registrar that was almost contrary to what we have 
already heard. It reads — 

Thank you for your letter dated 27 September 2017 … 

We regret the administrative error, however your application clearly stipulated a timeframe for the 
proposed activity to be undertaken. 

The error is that two processes have been issued at the same time—a section 16 notice for discovery and a section 
18 notice to destroy. The letter continues — 

As the Registrar, I authorise entry upon and excavation of Aboriginal sites in such manner and subject to 
such conditions as the Committee advises. You have been advised of the Committee’s deliberation as 
indicated by the grant of the permit provided to you on 22 September 2017 and the conditions of the 
permit. 

If you have any specific queries going forward in relation to the s16 works being undertaken, you may 
contact myself or — 

Another person — 

Otherwise, please be aware that your permit is valid for 50 calendar days effective 13 September 2017 … 

Instead of actually having a year, which was the original agreement, it was constrained because they realised there 
was a mistake. They realised that they granted permission to destroy at the same time as they granted permission 
to evaluate. On 17 November, the Wintawari Guruma Aboriginal Corporation contacted Minister Dawson. That 
correspondence stated — 

I am writing on behalf on of the Wintawari Guruma Aboriginal Corporation (WGAC) to bring to your 
attention our significant concerns about FMG’s approach to consultation with Eastern Guruma People for 
the proposed Eliwana Railway. 

WGAC is the prescribed body corporate for the Eastern Guruma native title holders … The Federal Court 
determination formalised our native title rights and interests to include use of our traditional lands and 
waters and the right to care for the country. This is an ongoing responsibility that Eastern Guruma People 
takes seriously, as it is central to our customs, beliefs, and traditions as a society. 

Our country is approximately 6500KMsq and extends from Tom Price in the south east through the 
Hammersley Ranges including Hamersley Station. 

Eastern Guruma land is rich in mineral resources and there are over 250 mineral titles granted to various 
mining corporations including Rio Tinto and FMG who have significant operations on our country. We 
are pragmatic when it comes to the balancing economic development on our land and preserving 
culturally important places and scarce environmental resources. We have achieved this balance through 
constructive dialogue with proponents where we rely upon receiving access to good information about 
their proposed developments, and are given sufficient time to carefully consider the impacts on our 
country and society, as well as potential opportunities for our people. This process inevitably results in 
trade-offs and concessions, but often results in mutual benefits. 

We get an idea of what the Wintawari Guruma think: they do not oppose mining or anything like that. They have 
good working relationships with proponents. They refer to FMG’s proposal to build a railway that stretches 
90 kilometres across Eastern Guruma country, referred to as the Eliwana railway project, and the matter has been 
referred to the Environmental Protection Authority. It continues — 

On 16 August 2017 the EPA decided the proposal would be assessed through a Public Environmental 
Review (PER) process. The EPA determined that Social Surroundings is a Key Environmental Factor 
that FMG must address in its PER. 

Since the EPA’s decision in August 2017, WGAC has endeavoured to engage FMG and has provided 
feedback and recommendations on factors to address in the Social Surroundings assessment. 
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A document that I will turn to shortly outlines what those social surrounding guidelines are. The document — 
… highlights the relevant considerations a proponent should address in their review, and it is unequivocal 
for the need to consult with the relevant Aboriginal people to discover how Aboriginal people connect 
with the land to go about their traditional activities such as hunting, learning, collecting, teaching and 
healing. 

That is a quote from the document that I will refer to shortly. It continues — 
Despite early assurances from FMG that WGAC’s concerns would be addressed in the assessment 
process, the Environmental Scoping Document (ESD) that FMG has recently provided WGAC contains 
none of the recommendations or addresses any of our concerns. That is, FMG is ignoring the views of 
the relevant Aboriginal people. FMG’s approach to their Social Surroundings assessment, per their ESD, 
relies entirely on information collected from heritage surveys that were conducted to identify Aboriginal 
sites per the Aboriginal Heritage Act 1972 … 
FMG’s narrow focus on Eastern Guruma heritage sites, identified within the construction corridor, is not 
a substitute for a proper consideration of our Social Surroundings in the context of our continued use and 
enjoyment of our land. In response to the WGAC’s concerns FMG gave WGAC three weeks-notice to 
convene an on-country meeting in December, a time of year where Eastern Guruma People have 
longstanding cultural obligations to maintain their laws, customs and traditions. FMG’s proposal that the 
Social Surroundings assessment for a proposal of this magnitude could be conducted through a single 
on-country meeting is extraordinary. 
Given that FMG are seeking approval from the EPA — 

I am still quoting from the letter from Glen Camille copied to Hon Ben Wyatt, MLA — 
for their ESD by the end of December 2017, it leaves no opportunity for input to this process from the 
relevant Aboriginal people. WGAC regards this approach as unacceptable and in WGAC’s view, does 
not comply with the EPA’s own guidelines on the Social Surroundings assessment process. 

There is a specific document within the EPA that refers to that. It continues — 
FMG has only recently provided Eastern Guruma with detailed maps of the rail alignment. 

I have shown members that rail alignment and I will talk to that shortly. Western Guruma’s feedback on the 
alignment to avoid places of culture and environmental importance has been rejected by FMG. Indeed, FMG has 
applied to the Minister for Aboriginal Affairs seeking consent to destroy 50 significant Eastern Guruma sites to 
enable construction of the railway. FMG has also advised Western Guruma that it has awarded contracts to 
commence the excavation of geotechnical test pits at 500-metre intervals along the 90-kilometre alignment and 
that this work will begin immediately; that is, the rail alignment provided to Western Guruma was in fact the 
settled alignment and there was no opportunity for it to be amended in response to Western Guruma’s concerns. 
Hon Alannah MacTiernan: Can we get this clear: you are talking about Eastern Guruma? 
Hon ROBIN CHAPPLE: Yes. 
Hon Alannah MacTiernan: And you keep referring to “Western” Guruma. 
Hon ROBIN CHAPPLE: Sorry; that should be Wintawari Guruma. 
Hon Alannah MacTiernan: Can we correct that? 
Hon ROBIN CHAPPLE: Hansard, when I said “Western Guruma”, I was referring to Wintawari Guruma. I am 
sorry. I am reading acronyms and I am saying “western”. Thank you, minister. The letter continues — 

WGAC is confused by FMG’s unilateral and defiant approach to the planning of its railway. WGAC has 
a lot to offer in terms of knowledge and cultural information that would benefit FMG and the EPA in 
assessing the impacts of the railway on the environment and Aboriginal cultural heritage, consistent with 
the EPA’s own policies and guidance material. WGAC wants input to the process because the potential 
construction of this railway is a significant issue for the Eastern Guruma People. That FMG considers its 
approach to the environmental assessment process as compliant with the State Government and EPA’s 
policies, standards and expectations ... 
I would welcome a meeting with you to elaborate on several points ... 

That is a letter from Glen Camille to Hon Stephen Dawson. 
We move forward. They wanted contact. On 17 November the Wintawari Guruma Aboriginal Corporation also 
applied for an extension to the reporting date of 30 November, citing additional time to receive lab analysis. For 
those people who want carbon dating, we do not have any facilities in Australia to do carbon dating; all our carbon 
dating has to go to New Zealand to be done. 
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Hon Alannah MacTiernan: That is ridiculous. Is that right? 

Hon ROBIN CHAPPLE: I know. We do not have any carbon dating facilities in Australia; carbon dating is done 
in New Zealand. The samples of those test pits were sent to New Zealand and we are waiting for the New Zealand 
authorities—I will talk to that shortly—to come back with that dating. An extension of time was sought to wait for 
those results to come back and on 24 November the registrar approved an extension for the reporting results of 
section 16 until 1 March 2018. I have a letter from the registrar articulating that. It states — 

REQUEST FOR REPORT EXTENSION SECTION 16 PERMIT 578 

Thank you for your letter dated 17 November 2017, requesting an extension to provide the final 
archaeological report as a result of the section 16 permit ... As it currently stands the final report is due 
on the 30 November 2017. 

I have considered your request and have decided to grant an extension for the final archaeological report 
to be provided by 1 March 2018. However, the permit for the archaeological salvage, excavation and 
collection of cultural material expired on the 2 November 2017. 

So that is fine. We got an extension to get the report. I think it is important to remember the date: that extension 
was to 1 March 2018. We already had a section 18 notice in place to destroy. 

On 30 November, six days later, after receiving information from Tanya Butler at the Department of Aboriginal 
Affairs, the minister granted the section 18. The section 18 was granted before we actually had the data back 
from New Zealand. That was on 30 November and consent was granted. As a result of that consent to the 
section 18 being granted, the document that accompanied that—the one that I previously referred to—really did 
not address any of the issues that had been raised by the Wintawari Guruma Aboriginal Corporation with the 
registrar and the Aboriginal Cultural Material Committee. I am defending the minister here, because he had 
nothing before him, as far as I can see, to identify that there was an issue. 

On 1 December, the University of Waikato’s radiocarbon dating laboratory reported back from New Zealand. The 
results of a number of the studies give us the following dates for various areas: 1 327 years, plus or minus 15 years, 
before present; 5 256 years, plus or minus 19 years, before present; 8 252 years, plus or minus 24 years, before 
present; 10 305 years, plus or minus 36 years, before present; and 10 380 years, plus or minus 27 years, before 
present. We can see that the sites are incredibly old and contain a large number of artefacts. I have a spreadsheet 
of the artefacts, which members do not want me to read in, I can assure them. I thank you for your advice, 
Mr Acting President. 

We know that there are significant issues, yet this information came after the minister had granted the section 18. 
I believe that the information provided by the Department of Aboriginal Affairs to the minister on this occasion 
was deficient and certainly not what I would expect from a department that is there for the service and protection 
of Aboriginal heritage. 

On 8 December, the Wintawari Guruma Aboriginal Corporation applied for an emergency declaration under 
sections 9 and 10—what we call a declaration of longstanding. Around the first week of March 2018, Fortescue Metals 
Group gave an undertaking to the minister not to carry out any further work within the defined Spear Hill area. 

Hon Alannah MacTiernan: What date was that? 

Hon ROBIN CHAPPLE: That was 8 December. I will give the minister the exact dates and everything else in 
a moment. 

Hon Alannah MacTiernan: Who granted that? 

Hon ROBIN CHAPPLE: That was the federal minister. On 8 December the Wintawari Guruma Aboriginal 
Corporation applied for an emergency declaration under sections 9 and 10. Around the first week of March 2018, 
FMG gave an undertaking to the federal minister not to carry out any work in the Spear Hill area. On 5 March 
2018, the minister made the decision not to issue an emergency declaration because FMG’s undertaking meant 
that the area was not under imminent threat of injury or desecration. 

On 7 March 2018, minister Josh Frydenberg appointed Mr Tom Keely, SC, a Melbourne-based barrister, to advise 
whether the minister should grant a declaration over the Spear Hill area. On 16 March 2018, Mr Keely called for 
submissions from interested parties, including the Eastern Guruma Aboriginal Corporation, the Yindjibarndi 
Aboriginal Corporation and FMG, with a deadline of 5 April 2018. On 26 March 2018, Mr Keely extended the 
deadline for submissions to 5 May 2018. As yet, the parties have not seen each other’s information about these 
declarations as they are still with Mr Keely. 

On 13 December, the Wintawari Guruma Aboriginal Corporation applied under freedom of information to recover 
documents relating to the minister’s section 18 decision. I have already referred to those documents. On 
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21 February 2018, the Eastern Guruma Aboriginal Corporation obtained the documents from the Department of 
the Premier and Cabinet and the Department of Planning, Lands and Heritage. An article appeared in 
The West Australian on 15 March 2018 in which Minister Frydenberg confirmed that he was considering an 
application to intervene. On 13 February, Minister Dawson responded to the Wintawari Guruma Aboriginal 
Corporation’s request for a meeting and suggested that, as the minister, it would be inappropriate for him to meet 
while the matter was before the Environmental Protection Authority. As I say, the Wintawari Guruma Aboriginal 
Corporation obtained the FOI material on 21 February. 

Unfortunately, this led to what I would regard as a bad call. On 15 March 2018, it was reported in 
The West Australian that the Minister for Aboriginal Affairs unfortunately described Mr Camille’s claims, which 
I have outlined, as “petulant and offensive”.  

Hon Alannah MacTiernan: The minister has apologised. 

Hon ROBIN CHAPPLE: I understand that. I have received that. I was just going to mention that, minister. 
I received an answer to a question today and the minister is, I understand now, meeting with the Wintawari Guruma 
people. In that answer to me today he provided an apology, which is, I think, well felt by the Wintawari Guruma. 
I know Ben Wyatt, the minister, really well, and I think somebody must have got to him at the wrong moment and 
he made a comment that was very uncharacteristic. I make that point. 

Hon Alannah MacTiernan: He’s under a lot of pressure as Treasurer. He’s apologised. 

Hon ROBIN CHAPPLE: I understand that. There is a minister who has four portfolios—Treasury, Finance, 
Energy and Aboriginal Affairs. One can imagine the pressure that the man is under. I empathise and sympathise 
with him. I would not want one portfolio of that magnitude let alone four. 

On 7 April, Fortescue Metals lodged two documents seeking consent from the Environmental Protection Authority 
under section 41A(3) of the Environmental Protection Act to carry out minor or preliminary works associated with 
early construction activities for the Eliwana iron ore mine project, which is currently under formal assessment 
under part 5 of the EP Act. These documents were EWAPENO3, dealing with the mine, and EWAPEN0004, 
dealing with the rail line, and are both dated 4 April. I will turn to those documents because therein again lies the 
problem. This is the request for minor and preliminary work. It deals with, amongst other things, clearing controls 
under the heritage Mining Act tenure issues. It also deals with social responsibility and is really rather dismissive. 
In essence, it wants to develop the camps for the construction work but it does not yet have approval. In fact, it 
wants to develop two camps—railway camp 50 and railway camp 9. It wants to develop a wastewater treatment 
plant, a mine road and a number of other turkey nests across the site, which will have an impact on the area. 
Document 3.4 refers to the social surroundings as outlined by the EPA. It states who the landowners are and refers 
to the land access agreement that was established way back in 2009. It reads — 

Fortescue has commissioned, funded and facilitated ethnographic and archaeological heritage surveys 
which have been completed … 

What is interesting is that we know that at the time of lodgement there was still complete disagreement between 
the traditional owners and the lodgement of this document. It continues — 

There has been considerable effort to design the placement of minor works infrastructure to be sensitive 
of culturally important sites. An important aspect of the LAA’s is the establishment of Working Groups 
and Committees, for Fortescue to meet with and consult with the Traditional Owners relating to the 
identification, protection and management … 

This is the document that it provided to the EPA, which is far removed from what is actually going on. It continues — 

Fortescue has protocols and notification arrangements with pastoralists that may be affected by the works 
associated with this proposal. The Proposal intersects the Hamersley pastoral station and Unallocated 
Crown Land. 

It really does not address what is required by the EPA under its parameters of social surroundings in dealing with 
the native title parties, the Eastern Guruma, who are represented by the Wintawari Guruma people. It is very 
interesting that virtually the same words are used in the application for the mine site, other than the number of sites 
in the defined area. It seems to be a cut and paste between the documents. 

I am very pleased to hear that the Minister for Aboriginal Affairs is now meeting with the Wintawari Guruma 
people, I understand, in the very near future. In the meantime, because of the problems of administration by the 
Aboriginal heritage branch of the department, there is now a directions hearing in the Supreme Court and orders 
are made in relation to the Wintawari Guruma Aboriginal Corporation RNTBC (ICN4730) as applicant and 
Hon Benjamin Wyatt, Minister for Aboriginal Affairs, as the respondent. That is ongoing and, unfortunately, in 
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this particular instance I think we have reached a situation in which in my view it is not the minister’s fault; rather, 
it is the fault of the department providing him with incorrect and misleading information on which he has had to 
make his decisions. Also we know that the Yindjibarndi have also made a submission to Tom Keely, SC, regarding 
the Ngajanha Marnta because that site, with its particular hill and those trees, is incredibly important to the 
Wintawari Guruma Aboriginal Corporation, the Yindjibarndi Aboriginal Corporation and other groups in the area. 

I turn to the document “Environmental Factor Guideline: Social Surroundings”, which contains the guidelines 
outlined by the EPA. It is really important that this is what is supposed to be done. I refer to a document from 
December 2016, which reads — 

Social surroundings and their significance. 

Western Australia has numerous Aboriginal heritage sites which provide an important link for Aboriginal 
people to their past and their culture. The Aboriginal Heritage Act 1972 provides for the preservation of 
Aboriginal heritage sites. 

Sometimes one wonders. It continues — 

The Act requires the reporting of Aboriginal sites to the Registrar, and it is an offence to interfere with 
a registered site unless otherwise authorised under the Act. 

It is also important to remember that any Aboriginal site, whether registered or not, is covered by the same rules. 
It continues — 

The EP Act can, in some instances, complement the AH Act, for example, in cases where actual physical 
protection of the environment is required to protect sites of heritage significance. 

That is part of what the “Environmental Factor Guideline: Social Surroundings” deals with. The guidelines 
continue — 

In addition to Aboriginal heritage, matters of Aboriginal cultural associations, including traditional 
Aboriginal customs, directly linked to the physical or biological aspects of the environment, may also be 
considered significant. This may include, for example, traditional hunting and gathering activities for 
native fauna and flora as bush tucker. 

Natural and historical heritage 
In addition to Aboriginal heritage, Western Australia has sites of natural and historic heritage. Many of 
these are acknowledged on heritage lists such as the State Register of Heritage Places, the 
National Heritage List and the World Heritage List. 

Natural and historical heritage sites are important because they help us to understand our past, enrich our 
understanding of our society, and contribute to community and individual wellbeing. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 2096.] 
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